Burial Legislation – re Consecration
Throughout the early Burial Acts there is consistent reference to the need for both consecrated and unconsecrated sections to burial grounds. It seems clear in all the legislation preceding the opening of Calderstones Cemetery that the cemetery should not have been wholly consecrated, therefore it is possible that both the Hospital and the Church consecrated the whole of the cemetery in error at that time. 
1847 Burial Act – At this time, where land had been consecrated, it would only be possible for burials to carried out in accordance with the rites of the Established Church. Language used is ‘such Portion’ and ‘the Part’ indicating consecration of the whole of the cemetery would not be an option. Presumably, this is why unconsecrated sections were necessary, to provide for Non-Conformists. 
It should be noted that the consecrated grounds at Calderstones Cemetery were used by all faiths, this appears to have been legislated for in the 1880 Burial Act where any service could take place with or without a religious service, in consecrated or unconsecrated sections of any cemetery. At this time CofE ministers could also conduct burial services on unconsecrated ground… ‘without fear of censure’.
XXIII	The Bishop of the Diocese in which the Cemetery, is situated may, on the Application of the Company, consecrate any Portion of the Cemetery set apart for the Burial of the Dead according to the Rites of the Established Church, if he be satisfied with, the Title of the Company to such Portion, and thinks fit to consecrate such Portion; and the Part which is so consecrated shall be used only for Burials according to the Rites of the Established Church.
XXIV	The Company shall define by suitable Marks the consecrated and unconsecrated Portions of the Cemetery

1852 Burial Act – Principal established that whilst sections can be consecrated, there should also be portions unconsecrated
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1853 Burial Act – Makes it clear the principal of a requirement for both consecrated and unconsecrated sections and that this specifically includes burial grounds provided by hospitals or infirmaries.
VII	All the Provisions contained in the said Act of the last Session of Parliament, Chapter Eighty-five " to amend the Laws concerning " the Burial of the Dead in the Metropolis," from Section Ten to Section Forty-two (both inclusive) of the said Act, and also in Sections Forty-four, Fifty, Fifty-one, and Fifty-two of the said Act, shall extend and be applicable to and in respect of any Parish not in the -Metropolis, and for the Purpose of providing a Burial Ground for any such Parish, or otherwise providing for the Interment of the Bodies of Persons who would have had Right of Interment in the Burial Ground of any such Parish, and generally in relation to every such Burial Ground to be so provided, and the Fees and Payments to be received in respect of Interment or other Rights therein and other- "'wise, as if such Sections were re-enacted in this Act, and the Words " in the Metropolis," wherever they occur in such Sections, or any of them, were omitted and Section Forty-nine of the said Act shall extend to all Cemeteries already established and hereafter to be established under the Authority of Parliament, in like Manner as to those mentioned in Schedule (B.) to that Act and as respects' the Cemeteries to which such Section is hereby extended, the same shall also apply in respect of Burials at the Expense of any Hospital or Infirmary in like Manner as to Burials at the Expense of a Union or Parish Provided always, that in all Cases in which any Burial Board shall provide a new Burial Ground under the said Act of the last Session of Parliament or under this Act, that new Burial Ground shall be divided into consecrated and unconsecrated Parts in such Proportions, and the unconsecrated Part thereof shall be allotted in such Manner and in such Portions as may be sanctioned by One of Her Majesty's Principal Secretaries of State; and when any Burial Board shall by virtue of Section Thirty of the said Act build on any Burial Ground provided by such Board a Chapel for the Performance of the 'Burial Service according to the Rites of the United Church of England and Ireland, they shall also build, on the Portion of such Ground set apart of Burial 'Service by Persons not being Members of the said Church as may be approved of by One of Her Majesty's Secretaries of State. 

1857 Burial Act – Can provide a wholly consecrated cemetery, but only if there is a further cemetery operated by the same burial board, that remains unconsecrated
III	Any Burial Board may, if they see fit, with the Approval of One of Her Majesty's Principal Secretaries of State, provide more than One Burial Ground, and may, if they see fit, with such Approval, instead of setting apart a Portion of any Burial Ground for the Purpose of such Portion being used as unconsecrated Ground, provide separate and distinct Grounds to be used respectively as consecrated and unconsecrated Burial Grounds: Where before the passing of this Act any Burial Board has provided more than One Burial Ground, or has (instead of setting apart a Portion of any Burial Ground for the Purpose of being used as unconsecrated Ground) provided separate and distinct Grounds as consecrated and unconsecrated Burial Grounds, such Burial Board shall be deemed to have acted lawfully and in accordance with the said Acts

1857 Burial Act – Land suitable for a burial ground can be appropriated and wholly consecrated BUT only if consent is obtained from the Poor Law Board and those buried are buried in accordance with the rites of the Established Church. Neither was the case at Calderstones Cemetery. This reinforces that the norm should be that only a portion of the cemetery should have been consecrated. 
VI	Where the Guardians of any Parish or Union are or shall hereafter become possessed of any Land suitable to the Purposes of a Burial Ground, and the Poor Law Board shall consent to the same being appropriated to the Reception of the dead Bodies of any poor Persons whom such Guardians shall be authorized or required by Law to bury, it shall be lawful for the Ordinary of the Diocese wherein such Land shall be situated, if he see fit, to consecrate the whole or a Part of such Land for Burial Purposes, and after Consecration the Guardians may lawfully direct any such dead Body as aforesaid to be buried therein ; and the Land so consecrated shall not thenceforth be used for any other Purposes than for Burials according to the Rites of the United Church of England and Ireland, and shall be kept in decent Order ; and the Fences thereof, and any Building or other Erection therein or adjoining thereto used for the Performance of the Burial Service, shall be maintained in good Repair by the Guardians, out of the Common Fund of such Parish or Union : Provided nevertheless, that the Guardians shall not be authorized to direct the Body of any poor Person to be buried in such Grounds who, or whose Husband, Wife, or Next of Kin, shall, by Letter addressed to the Master of the Workhouse, or otherwise, have expressly desired Burial to take place elsewhere
1857 Burial Act – Confirms the continuing requirement to provide both consecrated and unconsecrated sections of the cemetery. Such references to consecrated and unconsecrated parts of the cemetery continue throughout this legislation.
XI	It shall ' not be necessary to erect or maintain any Wall or Fence between the consecrated and the unconsecrated Portions of any Burial Ground provided under the herein-before recited Acts and this Act, or any of them : Provided always, that in the Case of any Burial Ground where there' shall be no such Wall or Fence, it shall be the Duty of the Burial Board having the Care of such Portions of Burial Ground to place, and from Time to Time to repair and renew such Boundary Marks of Stone or Iron as may be sufficient to show the Boundaries ' of such consecrated and unconsecrated Portions respectively
1859 Burial Act - related more the Health and Safety matters
1864 Burial Act - related to registration of burials
1867 and 1868 Burial Acts - related to consecration of churchyards and have been repealed
1884 Burial Act - related to preventing the erection of buildings on disused burial grounds
1902 Cremation Act - Prohibits the crematorium to be constructed on any consecrated part of a burial ground. However, even this suggests that there should be other parts of a burial ground which should not be consecrated. As is the case in many cemeteries where crematoria have been constructed (Chester, Macclesfield, Blackburn, Accrington, Preston etc.)
5	No crematorium shall be constructed nearer to any dwelling house than two hundred yards, except with the consent, in writing, of the owner, lessee, and occupier of such house, nor within fifty yards of any public highway, nor in the consecrated part of the burial ground of any burial authority.
No further Burial or Cremation Acts were in place at the time Calderstones Cemetery was established in 1915
Local Authorities Cemeteries Order 1977 – Current legislation continues the requirement of previous legislation to ensure parts of the cemetery remain unconsecrated.
5.-(1) Subject to paragraphs (2) and (3), a burial authority may if they think fit-
(a) apply to the bishop of the diocese in which a cemetery is situated for the consecration of any part thereof;
(b) set apart for the use of a particular denomination or religious body any part of a cemetery which has not been consecrated.
(2) A burial authority in exercising the powers conferred by paragraph (1) shall satisfy themselves that a sufficient part of the cemetery remains unconsecrated and not set apart for the use of particular denominations or religious bodies.

In certain circumstances the effects of consecration on a building or land can be removed, where:
· the building or land is not held or controlled by an ecclesiastical corporation or a diocesan board of finance, and
· no purpose will be served by its remaining subject to the legal effects of consecration
These are the only two conditions that need to be satisfied and in the case of Calderstones Cemetery, the land is clearly not held or controlled by an ecclesiastical corporation or a diocesan board, so the only other condition to satisfy is whether there is any purpose to be served by its remaining subject to the legal effects of consecration.
The Bishop of Blackburn was concerned that there may have been further burials within areas requested to be deconsecrated in 2019, however, the new area is much smaller ad is in an area where all interested parties agree that there is no evidence of burials ever having taken place. This seems to answer the second condition, for if there are no burials, the land cannot be used for the original purpose of consecration ( to bury deceased residents of the hospital) and the whole of the cemetery should not have been consecrated in the first instance, there appears no purpose by its remaining subject to the legal effects of consecration.
The appliance of the following legislation to remove the legal effects of consecration, will allow RPC to honour the memory of all those already buried on the site and maintain the cemetery to the highest possible standards.

The powers to remove the effects of consecration are contained  in Section 92 of the Ecclesiastical Jurisdiction and Care of Churches Measure 2018 as follows:

92	Power of bishop to remove legal effects of consecration
(1)This section applies where the bishop of a diocese, on the application of the archdeacon of an archdeaconry in the diocese in relation to a building or land which is in the archdeaconry and which is subject to the legal effects of consecration, is satisfied that—
(a)the building or land is not held or controlled by an ecclesiastical corporation or a diocesan board of finance, and
(b)no purpose will be served by its remaining subject to the legal effects of consecration.
(2)The bishop may by order direct that the building or land or part of it is not to be subject to the legal effects of consecration; and, accordingly, where an order under this section is made, the faculty jurisdiction ceases to extend to the building or land or part concerned.
(3)An order under this section may impose such conditions or requirements as the bishop thinks fit as to—
(a)the preservation or disposal of any human remains believed to be buried in or beneath a building affected by the order or in land affected by it and of any tombstones, monuments or memorials commemorating the deceased persons;
(b)the maintenance of orderly behaviour in or on the building or land affected by the order.
(4)For the purposes of subsection (3)(a), the order may apply to the building or land such provisions of section 78 of and Schedule 6 to the Mission and Pastoral Measure 2011 (disposal of human remains) as are specified in the order, with or without modifications or adaptations.
(5)A condition or requirement within subsection (3)(a) may not be imposed by an order under this section except with the consent of the Secretary of State.
(6)A condition or requirement imposed by an order under this section is enforceable as if—
(a)the archdeacon were the owner of the adjacent land, and
(b)the condition or requirement were a negative covenant expressed to be entered into for the benefit of that adjacent land.
(7)For the purposes of subsection (6), the enforcement of a condition or requirement is to be regarded as being for the benefit of the archdeacon.
(8)Section 84 of the Law of Property Act 1925 (which enables the Upper Tribunal to discharge or modify restrictions affecting land), other than subsection (2) of that section, does not apply in relation to a condition or requirement imposed by an order under this section.
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Board may lay out Burial Ground, and build a Chapel, for Performance of Burials according to Rites of Established
Church. Ground may be set apart for building a Chapel, &c.

It shall be lawful for any Burial Board to lay out and embellish any Burial Ground provided by such Board in such Manner as
may be fitting and proper, and to build on any Land to be purchased or appropriated for a Burial Ground under this Act, and

according to a Plan to be approved of by the Bishop of the Diocese, a Chapel for the Performance of the Burial Service
according to the Rites of the United Church of England and Ireland; and
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Do you know why we are more fair and just towards the dead? We are not obliged fo
them, we can take our time, we can fit it the paying of respects between a cockiail
party and an affectionate mistress- in our spare fime

(Albert Camus, The Fall)

Summary

‘Traditionally the legalifis of burial and subsequent care for the dead came within the
jurisdiction of the ecclesiastical cours of the Church of England, the ‘faculty”
Jurisdiction. The seventeenth cenfury jurist Coke justified the Church’s jursdiction by
‘efault: . burial o the Cadaver (tht s, caro data vermibus) is mullius in bonis and
belongs to Ecclesiastical cognisance...” The cadaver was ‘flesh for worms’ and, a it
as 1o the benefit of no man, the Church would protect it *

‘The common law presumed that burial anywhere was forever, or atleast untl the
remains had reduced and become part of the surrounding earth. Any inferference with
‘buried human remains was an offence at common law subject o fwo notable
exceptions: exhumation from any ground under the ancient powers of the coroner for
the investigation of suspicious death; and, exhumation from consecrated ground under
the faculy (licensing) jurisdiction of the ecclesiastical courts of the Church of
‘England. This latterjurisdiction was also subject o the presumption that burial was
‘permanent, thus the Church would only permit exhumation in certain extraordinary
circumstances and only if the remains Were to be reinterred in consecrated ground.
‘This remained the situafion il the reform of the burial lws in the mid- 19% century,

3 Co.Tast 203 consderedia Mathews, . “Whase Bodsy? Peopl 2 Propery”. [1985] Curent Legal
Probiems 153 34 Mathews e that Coke was presumablybeig seious when b sates at he
ord cadaver dries rom the Lataphrsse C4o Dt VERibus, iongh Coke ives no suthorty
‘Seelso Suith, Siating he Body and i Pars: (1976) Crm Luw Rev. 623
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